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Consultation Correspondence

Below is a list of correspondence letters sent and received. The full versions of all
correspondence can be foundbelow.

Cooperating Agency

1 National Oceanic and Atmospheric Administration (NOAA) Office of National Marine
Sanctuaries (ONMS) letter to U.S. Fish and Wildlife Service (USFWS) Florida Keys
National Wildlife Refuge Complex requesting they serve as a cooperating agency for
preparation of the draft Environmental Impact Statement (EIS)
1 USFWS Florida Keys National Wildlife Refuge Complex response acknowledging and
accepting the request to serve as cooperating agency
T USFWS Florida Keys National Wildlife Refuge Co
the draft EIS for public comment

Endangered Species Act (16 U.S.C. 88 1531 et seq.)

1 NOAA ONMS letter to NOAA National Marine Fisheries Service (NMFS) regarding
informal consultation under Section 7(a)(2) of the Endangered Species Act (ESA) for the
draft EIS

T NOAA ONMS letter to NOAA National Marine Fisheries Service (NMFS) regarding
informal consultation under Section 7(a)(2) of the Endangered Species Act (ESA) for the
final EIS

T NOAA ONMS letter to the USFWS Ecological Services regarding informal consultation
under Section 7(a)(2) of the ESA for the draft EIS

1 USFWS Ecological Services letter to NOAA ONMS regarding informal consultation
under Section 7(a)(2) of the ESA for the draft EIS

1 NOAA ONMS letter to the USFWS Ecological Services regarding informal consultation
under Section 7(a)(2) of the ESA for the final EIS

1 USFWS Ecological Services email exchange regarding informal consultation under
Section 7(a)(2) of the ESA for the final EIS

1 NMFS Section 7(a)(2) ESA letter informing of concurrence on informal consultation

Magnuson -Stevens Fishery Conservation and Management Act (16 U.S.C. 88 1801
et seq.) i Essential Fish Habitat

T NOAA ONMS letter to NOAA NMFS regarding consultation under the Magnuson -
Stevens FisheryConservation and Management Act (MSA) 304(b) for Essential Fish
Habitat (EFH) for the draft EIS

1 NOAA NMFS letter to NOAA ONMS acknowledging and responding to consultation
request for MSA 304(b) for EFH

1 NOAA NMFS email exchange consultation request for MSA 304(b) for EFH for the final
EIS
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National Marine Sanctuaries Act 304(a)(5)

1 NOAA ONMS letter to the Gulf of Mexico Fishery Management Council (GMFMC)
regarding consultation under Section 304(a)(5) of the National Marine Sanctuaries Act
(NMSA)

1T GMFMC letter to NOAA ONMS acknowledging and responding to consultation request
under Section 304(a)(5) of the National Marine Sanctuaries Act (NMSA)

T NOAA ONMS letter to the South Atlantic Fishery Management Council (SAFMC)
regarding consultation under Section 304(a)(5) of the NMSA

1 SAFMC letter to NOAA ONMS acknowledging and responding to consultation request
under Section 304(a)(5) of the NMSA

Coastal Zone Management Act (16 U.S.C. 88 1451 et seq.)

T NOAA ONMS letter to the Florida State Clearinghouse requesting assistance to identify
the relevant enforceable policies pursuant to
Management Act (CZMA) federal consistency regulations

1 NOAA ONMS letter to the Florida State Clearinghouse regarding CZMA federal
consistency review

9 State of Florida response letter regarding CZMA federal consistency review

National Historic Preservation Act of 1966 (54 U.S.C. 8§ 100101 et seq.)

1 NOAA ONMS letter to Florida State Historic Preservation Officer (SHPO) regarding
consultation under Section 106 of the National Historic Preservation Act (NHPA) for the
draft EIS

1 Florida SHPO letter to NOAA ONMS acknowledging and responding to NHPA Section
106 consultation request

1T NOAA ONMS letter to Florida SHPO regarding consultation under Section 106 of the
National Historic Preservation Act (NHPA) for the final EIS

1 NOAA ONMS letter to Tribal Historic Preservation Officer Seminole Tribe of Florida
regarding consultation under Section 106 of the National Historic Preservation Act
(NHPA)

T NOAA ONMS letter to Miccosukee Tribe of Indians of Florida regarding consultation
under Section 106 of the National Historic Preservation Act (NHPA)

T NOAA ONMS letter to Tribal Historic Preservation Officer Seminole Tribe of Florida
regarding consultation under Section 106 of the National Historic Preservation Act
(NHPA) for the Notice of Proposed Rulemaking

1 Tribal Historic Preservation Officer Seminole Tribe of Florida letter to NOAA ONMS
acknowledging and responding to the request for consultation under Section 106 of the
National Historic Preservation Act (NHPA)

Executive Order 13795 (April 28, 2017), Implementing an America -First Offshore
Energy Strategy

1 NOAA letter to U.S. Department of the Interior regarding Section 4(a) of Executive
Order 13795
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1 U.S. Department of the Interior to NOAA acknowledging and responding to the request
for evaluation under Section 4(a) of Executive Order 13795
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Cooperating Agency

X %
L 4 UNITED STATES DEPARTMENT OF COMMERCE
S s National Oceanic and Atmospheric Administration
‘é’ NATIONAL OCEAN SERVICE
»

B Florida Keys National Marine Sanctuary
33 East Quay Road
Key West, FL 33040
May 11, 2016
Mr. Daniel Clark
Refuge Manager
Florida Keys National Wildlife Refuge Complex
28950 Watson Blvd.
Big Pine Key, FL 33043
Mr. Clark:

As you are aware, the National Oceanic and Atmospheric Administration (NOAA), Office of
National Marine Sanctuaries (ONMS) and U.S. Fish and Wildlife Service (USFWS) have been
collectively reviewing the Florida Keys National Marine Sanctuary (FKNMS) and Florida Keys
National Wildlife Refuge Complex (Complex) respective management plans since publication of
our joint Notice of Intent April 19, 2012. This review involves revisions to the sanctuary
boundaries, regulations and zoning scheme and Backcountry Management Plan as necessary to
fulfill the purposes and policies of the National Marine Sanctuaries Act (NMSA), the Florida
Keys National Marine Sanctuary and Protection Act (FKNMSPA; 101), and the National
Wildlife Refuge System Improvement Act of 1997 (NWRSIA; Pub. L. 105-57). ONMS wishes
to formalize this partnership effort with USFWS. ONMS requests that USFWS participate as a
cooperating agency in the preparation of the EIS. Section 1501.6 of the Council on
Environmental Quality’s regulations emphasizes agency cooperation in the NEPA process
between Federal agencies having jurisdiction or special expertise related to a proposed activity.
USFWS has jurisdiction over the Refuge Complex and associated lands and species within.

ONMS understands that the USFWS has several management plans for the management of the
Lower Keys National Wildlife Refuge Complex. The management plan under review in this
process is the Management Agreement for Backcountry Portions of Key West National Wildlife
Refuge, Great White Heron National Wildlife Refuge and National Key Deer

Refuge (Backcountry Management Plan).

Changes under consideration include adjustment of the FKNMS boundary, expansion of the
sanctuary to include Pulley Ridge, adjustments to existing marine zones and addition of new
marine zones, and associated sanctuary-wide and marine zone specific regulations. Some of the
changes under consideration will require a change to the FKNMS terms of designation and
require preparation of an Environmental Impact Statement (EIS) per Section 304(a) of the
NMSA. The EIS will be prepared pursuant to the National Environmental Policy Act (NEPA).



Consultation Correspondence

FKNMS will serve as the lead agency for coordinating and drafting the EIS and requests that
USFWS provide relevant information and analyses (described below) during preparation of the
EIS and identify a point of contact to facilitate coordination between the two agencies for matters

related to this effort.
1. Provide ONMS with information as requested during the preparation of the EIS
including:

a. Draft and review sections of the EIS most relevant to USFWS authorities,
jurisdiction, and management oversight.
b. Provide analyses of alternatives proposed that occur within or are relevant to
USFWS authorities, jurisdiction, and management oversight.
2. Participate in public meetings or hearings that may be held in conjunction with
the EIS where the subject matter to be discussed contains elements where USFWS
has authority or jurisdiction.

This request to identify USFWS as a cooperating agency is aligned with discussions at our
most recent meeting on April 20, 2016. Thank you to you and your staff for your active
engagement in the process to date.

ey
Sincerely,

orton
Superintendent
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United States Department of the Interior

U.S. FISH AND WILDLIFE SERVICE
Florida Keys National Wildlife Refuges Complex
Big Pine Key, FL 33043
305-872-2239, fax: 305-872-3675

In Reply Refer To:
Refuge Manager

Sean Morton, Superintendent Transmitted via email
NOAA, Office of National Marine Sanctuaries

Florida Keys National Marine Sanctuary

33 East Quay Road

Key West, Florida 33040

Dear Superintendent Morton:

In accordance with Section 1501.6 of the Council on Environmental Quality's regulations
emphasizing agency cooperation in the NEPA process between Federal agencies having
jurisdiction or special expertise related to a proposed activity and your May 11, 2016 formal
invitation, the U.S. Fish and Wildlife Service (Service) is pleased to participate as a cooperating
agency in the preparation of an Environmental Impact Statement (EIS). The Service has enjoyed
a positive and collaborative working relationship with the Florida Keys National Marine
Sanctuary (Sanctuary) on this effort since April 2012. The purposes of the EIS include revisions
to the Sanctuary boundaries, regulations and zoning scheme including aspects of the Service
management agreement with the State of Florida since jurisdictional boundaries overlap among
those agencies. Cooperation in the development of this EIS will serve to aid in the fulfillment of
the purposes and policies of the National Marine Sanctuaries Act. the Florida Keys National
Marine Sanctuary and Protection Act, and the National Wildlife Refuge System Improvement
Act of 1997.

The Service is grateful to NOAA and the Sanctuary for this collaboration including extensive
public involvement in compliance with the National Environmental Policy Act. As you stated in
your invitation to cooperate formally, the Service has several management plans for the
management of the Florida Keys National Wildlife Refuges Complex (Refuges Complex). The
management plan under review in this process is the Management Agreement for Backcountry
Portions of Key West National Wildlife Refuge. Great White Heron National Wildlife Refuge
and National Key Deer Refuge (aka “Backcountry Management Plan™).

The Service recognizes the Sanctuary will serve as the lead agency for coordinating and drafting
the EIS and Service will provide relevant information and analyses during preparation of the
EIS. The primary Service point of contact for this effort will be Daniel Clark, Wildlife Refuge
Manager of the Refuges Complex who will serve as the Service’s facilitator of coordination
between the two agencies as well as designate Service staff from the Refuge Complex to provide
technical and administrative support for matters related to this effort. The Service through the
Refuges Complex agrees to:
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Morton: EIS Cooperating Agency 07/07/2016

1. Provide the Sanctuary with information as requested during the preparation of the EIS
including:
a. Draft and review sections of the EIS most relevant to Service authorities,
jurisdiction, and management oversight.
b. Provide analyses of alternatives proposed that occur within or are relevant to
Service authorities, jurisdiction, and management oversight.
2. Participate in public meetings or hearings that may be held in conjunction with the EIS
where the subject matter to be discussed contains elements where the Service has
authority or jurisdiction.

Thank you for your continued support of and coordination with the Service in the management
of the Florida Keys National Wildlife Refuges Complex. Please contact me at (305) 872-2239 x
209 or Daniel clark@fws.gov should you have any questions or need any assistance on the
matter.

Respectfully,

DANIEL CLARK S e e s aaen

Daniel W. Clark, Refuge Manager
Florida Keys National Wildlife Refuges Complex

Page 2 of 2
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United States Department of the Interior

U.S. FISH AND WILDLIFE SERVICE
Florida Keys National Wildlife Refuges Complex
Big Pine Key, FL 33043
305-872-2239, fax: 305-872-3675

In Reply Refer To:
Refuge Manager May 21, 2019

Sarah Fangman, Superintendent Transmitted via email
NOAA, Office of National Marine Sanctuaries

Florida Keys National Marine Sanctuary

33 East Quay Road

Key West, Florida 33040

SARAN
Dear Superintendent Fangman:

The U.S. Fish and Wildlife Service (Service) agreed to be a formal cooperating agency for the
Florida Keys National Marine Sanctuary (FKNMS) Marine Zoning and Regulatory Review on
July 7, 2016 in accordance with Section 1501.6 of the Council on Environmental Quality’s
regulations. The primary impetus of Service involvement lies in the fact that portions of the Florida
Keys National Wildlife Refuge Complex (Refuges) overlap jurisdictionally with the FKNMS as
well as Service desire to involve an engaged public and stakeholder community in federal decision-
making in compliance with the National Environmental Policy Act.

As the monumental work on the development of the draft environmental impact statement (DEIS)
tor FKNMS Marine Zoning and Regulatory Review winds down and nears public release, | wanted
to recap the involvement of the Service’s efforts in the project and redefine the Service's
cooperative role in the effort. Through an efficient collaborative informal working relationship
between the Service and FKNMS that started prior to our current professional tenure in the Florida
Keys followed by an exchange of supporting correspondence as early as 2016, we formalized
(since release of the Notice of Intent in April 2012) the ongoing professional relationship between
FKNMS and the Service to work cooperatively on revisions to existing FKNMS management of
the sanctuary. As a result of the collaboration, the Service has helped FKNMS prepare the DEIS
including drafiing and reviewing sections of the document and develop the range of management
alternatives and the preferred alternative. The Service was and remains closely attentive to
recommendations put forth by the Shallow Water Wildlife and Habitat Protection Working Group
in this project. As a federal partner in the development of alternatives for analysis, the Service is
comfortable with the alternatives analysis and supports NOAA FKNMS public release of the
DEIS.

As the Service and FKNMS now agree that the Service will not be signatory to the DEIS, EIS or
the agency formal final findings, that in no way retlects any disagreement by the Service of the
alternatives identified, considered, dismissed, preferred and analyzed. 1t was mutually agreed upon
1o streamline agency document review and approval. the public review and comment and overall
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Fangman: DEIS Cooperating Agency Update 05/21/2019

NEPA process efficiencies resulting from the fact the bulk of alternatives would likely result in
NOAA rule-making as opposed to Service rule-making at this time. The Service is grateful to
NOAA and the FKNMS for this continued collaboration including extensive public involvement
in compliance with the National Environmental Policy Act.

I look forward to continuing to work with FKNMS on the Marine Zoning and Regulatory Review
process and eventual implementation of updated regulations and marine zones.

Respectfully,

Daniel W. Clark, Refuge Manager
Florida Keys National Wildlife Refuges Complex

Vg
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Endangered Species Act (16 U.S.C. 88 1531 et seq.)

o,
l{‘v\ UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration

* *
K @ j NATIONAL OCEAN SERVICE
ares of

Office of National Marine Sanctuaries
1305 East-West Highway
Silver Spring, Maryland 20910

August 20, 2019

David Bernhart

Protected Resources Assistant Regional Administrator
Protected Resources Division

NOAA Fisheries Southeast Regional Office

263 13" Avenue South

St. Petersburg, FL. 33701

Dear Mr. Bernhart:

NOAA’s Office of National Marine Sanctuaries (ONMS) is contacting you to initiate informal
consultation under Section 7(a)(2) of the Endangered Species Act for the proposed expansion,
management plan and regulatory update to the Florida Keys National Marine Sanctuary
(FKNMS), as described in the attached draft environmental impact statement (DEIS) Restoration
Blueprint. The DEIS analyzes NOAA’s proposed action to expand the FKNMS boundary, update
sanctuary-wide regulations, modify and establish new marine zones. update marine zone-specific
regulations, and revise the sanctuary’s non-regulatory management plan. NOAA’s preferred
alternative (Alternative 3) would expand the sanctuary by 741 square miles (1919.2 km?) and
would protect habitats through additional proposed marine zones and through proposed
regulations applied in those marine zones. NOAA is releasing this DEIS for public review and
comment until January 31, 2020.

Pursuant to our request for informal consultation, NOAA-ONMS prepared a biological
evaluation (BE) that is included in the attached DEIS. The DEIS provides the following
information:
o A description of the action to be considered (Chapter 3):
e A description of the action area (4.2.3.1);
e A description of any listed species or designated critical habitat that may be affected by
the proposed action (4.2.3.1);
e A description of habitat requirements, occurrence patterns, and federal status for each of
the listed species (Appendix E); and,
e An analysis of the potential routes of effect on any listed species or designated critical
habitat (Section 5.2.2.1).

To compile the list of National Marine Fisheries Service (NMFS) protected species, NOAA
accessed the NMFS Southeast Regional Office Protected Resource Division’s threatened and
endangered species lists for Florida’s Atlantic and Gulf coasts on May 16, 2019. These lists
comprise 26 species, of which three (Atlantic sturgeon, shortnose sturgeon. and Johnson’s
seagrass) do not occur in the sanctuary. NOAA determined that six species of marine mammals,
five species of sea turtles, five species of fish, and seven species of corals listed under the

10
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ESA may occur within the action area. On June 24, 2019, NMFS concurred with the list of
species that may occur within the action area based on a technical assistance meeting between
NMFS and ONMS.

Description of the Proposed Action

The proposed action includes various components that would help counteract the decline in
resource condition in the Florida Keys through a series of regulatory and management measures
designed to reduce threats and, where appropriate, restore coral reefs, seagrasses, and other
important habitats. Following the principles and processes set forth in the National Marine
Sanctuaries Act (NMSA), 16 U.S.C. §§ 1431 et seq.), the attached DEIS, which includes an
assessment of impacts to ESA-listed species, evaluates the impacts to the human and ecological
environment under a variety of management measures that would further the existing
management in a comprehensive effort to protect the ecosystem and to maintain the vibrant
quality of life and economies of the Florida Keys.

As the lead agency for this federal action, NOAA proposes to: expand the FKNMS boundary,
update sanctuary-wide regulations, modify and establish new marine zones, update marine zone-
specific regulations, and revise the sanctuary’s non-regulatory management plan. In preparing
this assessment, NOAA worked closely with the U.S. Fish and Wildlife Service (USFWS) as a
cooperating agency. The USFWS manages the Florida Keys National Wildlife Refuge Complex
areas that overlap portions of FKNMS.

Determination

NOAA reviewed the proposed action for its impacts to ESA-listed species and their designated
critical habitat, as described in the attached DEIS. NOAA determined that 23 ESA-listed species
and designated critical habitats for three species under the jurisdiction of NMFS may occur
within the action area. NOAA concluded that the proposed action would result in beneficial,
insignificant, or discountable impacts to these species and would not adversely modify
designated critical habitat for the following reasons:

1. Disturbance, vessel collision, and entanglement is highly unlikely due to NOAA’s
implementation of best management practices and the relatively low level of vessel
activity associated with Sanctuaries field activities that would occur within the sanctuary.

2. Noise and disturbances from recreational or operational activity would be of limited
duration, human activity would be restricted within several portions of the sanctuary, and
management activities and outreach would help to reduce disturbance.

3. The proposed action would result in beneficial impacts because marine habitats would
continue to be protected under the no action alternative, and additional habitats would be
protected under alternatives 2, 3, and 4, which are listed in order of increasing habitat
protection.

NOAA concluded that the proposed action may affect, but is not likely to adversely affect

ESA-listed species under NMFS jurisdiction. In addition, the proposed action would not
adversely modify designated critical habitat under NMFS jurisdiction. ONMS requests NMFS

11
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written concurrence with these determinations. If you have any questions, please contact
Michelle Rome (ONMS Environmental Compliance Coordinator) at michelle.rome@noaa.gov or
Beth Dieveney (FKNMS Policy Analyst) at beth.dievenev(@noaa.gov regarding this consultation
request.

Sincerely,

omm

Matt Brookhart,

Regional Director

Northeast/Great Lakes & Southeast Regions
Office of National Marine Sanctuaries

Enclosure: Draft Environmental Impact Statement for Florida Keys National Marine Sanctuary
Restoration Blueprint

12



Consultation Correspondence

& .

& V - UNITED STATES DEPARTMENT OF COMMERCE
» National Oceanic and Atmospheric Administration

&é’ NATIONAL OCEAN SERVICE

Florida Keys National Marine Sanctuary
33 East Quay Road
KeyWest, FL 33040

May 17, 2024

David Bernhart

Assistant Regional Administrator for Protected Resources
National Marine Fisheries Service

Southeast Regional Office

St. Petersburg, Florida

Re: Request for Initiation of Expedited Informal Consultation under section 7(a)(2) of the Endangered
Species Act for Florida Keys National Marine Sanctuary (FKNMS) Restoration Blueprint, ECO #
SERO-2019-02563.

Dear Mr. Bernhart:

NOAA’s Office of National Marine Sanctuaries (ONMS) proposes updates to FKNMS
boundary, regulations including marine zones, and management plan, also referred to as the
Restoration Blueprint, as described below. We request to complete informal consultation under
Section 7(a)(2) of the Endangered Species Act (ESA) for the FKNMS Restoration Blueprint. We
have determined that the proposed activity may affect. but is not likely to adversely affect the
ESA-listed species and critical habitat included in the table(s) below. Our supporting analysis is
provided below. We request your written concurrence with our determinations. In addition,
ONMS is requesting conferencing with NMFS for the proposed Green sea turtle critical habitat.
Pursuant to our request for expedited informal consultation, we are providing, enclosing, or
otherwise identifying the following information:

e Adescription of the action to be considered (DEIS Chapter 3);
A description of the action area (DEIS Section 4.2.3.1);

o A description of any listed species or critical habitat that may be affected by the action
(DEIS Section 4.2.3.1); and

e An analysis of the potential routes of effect on any listed species or critical habitat (DEIS
Section 5.2.2.1).

Proposed Action

NOAA’s proposed action is a comprehensive review and update of FKNMS regulations and
management plan which proposes to expand the sanctuary boundary, update sanctuary-wide
regulations, modify and establish new marine zones, update marine zone-specific regulations,
and revise the sanctuary’s non-regulatory management plan. Please see the tables in Attachment
A and the map file in the attachment for details.

Development of this proposed action has been a multi-step process. NOAA released a draft
environmental impact statement (DEIS) in August 2019 for a five-month public comment
period. This was followed by a 2022 Notice of Proposed Rulemaking and a 100- day public

13
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comment period. ONMS initiated consultation with the release of the DEIS (ECO # SERO-2019-
02563). However, rather than complete consultation on the DEIS alternatives, NMFS provided
technical assistance throughout development of the proposed rule (released July 2022) and
development of the final action and final rule. NMFS requested to informally consult at the FEIS
phase (ECO # SERO-2019-02563). ONMS is finalizing the FEIS which includes analysis of
status quo and all action alternatives including a final preferred alternative.

NOAA published a Notice of Proposed Rulemaking (87 FR 42800) pertaining to the regulatory
components of the proposed action. The proposed rulemaking combines individual aspects of
each of the four alternatives presented in the DEIS and was directly informed by the thousands of
public and agency comments received on the DEIS. NOAA is in the process of finalizing our
review of comments and making updates to the regulatory components of the proposed action.
For your convenience, we have included a confidential, pre-decisional map (attached KMZ file)
and summary of the updated management areas currently under consideration in the updated
proposed action (Attachment A).

Description of the Action Area

For this project, the action area includes the FKNMS and the area encompassed in the proposed
expanded boundary. FKNMS and the proposed expansion encompasses 4,539 square miles. The
sanctuary spans a shallow water interface between the Gulf of Mexico and the Atlantic Ocean, and is
adjacent to most of the relatively shallow estuarine waters of South Florida, including those of Florida
Bay and Biscayne Bay. FKNMS surrounds more than 1,700 islands, which constitute most of the
limestone island archipelago of the Florida Keys. FKNMS protects open-ocean, off-shore reef tract and
near-shore patch reefs, seagrass meadows, hard bottom regions, and fringing mangroves. FKNMS
waters and habitats support high species diversity due to the presence of both tropical and subtropical
species, including the largest documented contiguous seagrass community in the northern hemisphere
and extensive coral reef habitat.

(3 Sancauary Boundary for Ateratives 2. 3, and Firal {4,540 sq miles)

Florida Keys National Marine Sanctuary: Boundary Altematives 2, 3, and Final

® o - e ‘;
S S S E——

Sanctuary boundary: Map of Final Preferred Alternative boundary (proposed) Image: NOAA

14
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Potentially Affected NMFS ESA-Listed Species and Critical Habitat

We have assessed the listed species that may be present in the action area and our determination
of the project’s potential effects to them as shown in Table 1 below. To compile the updated list
of NMFS protected species, NOAA accessed the NMFS Southeast Regional Office Protected
Resource Division’s threatened and endangered species lists for Florida’s Atlantic and Gulf
coasts in November 2023 (Table 1). These lists comprise 26 species, of which two (Atlantic
sturgeon and shortnose sturgeon) do not occur in the sanctuary. NOAA determined that five
species of marine mammals, five species of sea turtles, five species of fish, seven species of
corals, and one additional invertebrate listed under the ESA may occur within the action area. On
June 24, 2019 in association with the DEIS, NMFS Protected Resources Division concurred with
the list of species that may occur within the action area based on a technical assistance meeting
between NMFS and ONMS. Since that time the list was updated, Johnson’s seagrass was
removed from the list and queen conch was listed as threatened, effective March 15, 2024.

Please note abbreviations used in Table 1: NLAA = may affect. not likely to adversely affect; NE = no
effect.

Table 1. ESA-listed Species in the Action Area and Effect Determination(s)

ESA sigs Most Recent Effect
3 T Listing 8
Species Listing Rule/Date Recovery Determination
Status Plan/Outline Date (Species)
Sea Turtles
Green (North Atlantic 4y 81 FR October 1991 NLAA
[NA] distinct population 20057/
segment [DPS]) April 6,
2016
Kemp’s ridley E 35FR September 2011 NLAA
18319/
December 2,
1970
Leatherback E 35 FR 8491/ April 1992 NLAA
June 2, 1970
Loggerhead (Northwest T 76 FR December 2008 NLAA
Atlantic [NWA] DPS) 58868/
September
22,2011
Hawksbill E 35 FR 8491/ December 1993 NLAA
June 2, 1970
Fish
Smalltooth sawfish (U.S. E 68 FR January 2009 NLAA
DPS) 15674/
April 1,
2003
Gulf sturgeon (Atlantic T 56 FR September 1995 NE
sturgeon, Gulf subspecies) 49653/

15
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ESA — Most Recent Effect
. Listing S
Species Listing Rule/Date Recovery Determination
Status Plan/Outline Date (Species)
September
30, 1991
Shortnose sturgeon E 32 FR 4001/ December 1998 NE
March 11,
1967
Atlantic sturgeon (SA E 77 FR 5914/ N/A NE
DPS) February 6,
2012
Nassau grouper T 81 FR 2018 NLAA
42268/
June 29,
2016
Giant manta ray T 83 FR 2916/ 2019 NLAA
January 22,
2018
Oceanic whitetip shark T 83 FR 4153/ 2018 NLAA
January 30,
2018
Scalloped hammerhead T 79 FR N/A NLAA
shark (Central and 38214/July 3,
Southwest Atlantic DPS) 2014
Invertebrates and
Marine Plant
Elkhorn coral (4cropora T 71 FR March 2015 NLAA
palmata) 26852/
May 9, 2006
Staghorn coral (Acropora T 71 FR March 2015 NLAA
cervicornis) 26852/
May 9. 2006
Boulder star coral T 79 FR N/A NLAA
(Orbicella franksr) 53852/
September
10, 2014
Mountainous star coral T, 79 FR N/A NLAA
(Orbicella faveolata) 53852/
September
10, 2014
Lobed star coral (Orbicella T 79 FR N/A NLAA
annularis) 53852/
September
10, 2014

16



Consultation Correspondence
I N N N S S S S O S .

Species ESA Listing Most Recent Effect
Listing Rule/Date Recovery Determination
Status Plan/Outline Date | (Species)

Rough cactus coral T 79 FR N/A NLAA
(Mycetophyllia ferox) 53852/
September
10, 2014
Pillar coral (Dendrogyra T 79 FR N/A NLAA
cylindrus) 53852/
September
10, 2014

Queen Conch T 89FR March 2024 NLAA
11208/

March 15,
2024

Marine Mammals
North Atlantic right whale E 35 FR June 2005 NLAA
18319/
December 2,
1970
Blue whale E 35 FR July 1998 NLAA
18319/
December 2,
1970
Fin whale E 35FR August 2010 NLAA
12222/
December 2,
1970
Sei whale E 35 FR December 2011 NLAA
12222/
December 2,
1970
Sperm whale E 35 FR December 2010 NLAA
12222/
December 2,
1970
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We have assessed the critical habitats that overlap with the action area and our determination of the

project’s potential effects to them as shown in Table 2 below.

Please note abbreviations used in Table 2: NLAA = may affect, not likely to adversely affect; NE = no

effect
Table 2. Critical Habitat(s) in the Action Area and Effect Determination(s)
Species Critical I-{abitat in Critical Habitat De teﬁﬂn‘::; o
the Action Area Rule/Date (Critical Habitat)
Sea Turtles
Green sea turtle (North Atlantic Proposed 88 FR 46376/ NLAA
DPS) July 19, 2023
Loggerhead sea turtle (Northwest LOGG-N-19 79 FR 39756/ NLAA
Atlantic DPS) July 10, 2014
Fish
Nassau grouper Florida Unit 89 FR 126/ NLAA
January 1. 2024
Invertebrates and Marine Plant
Elkhorn coral Florida Unit 73 FR 72210/ NLAA
November 26,
2008
Staghorn coral Florida Unit 73 FR 72210/ NLAA
November 26,
2008
Pillar coral Florida Unit 89 FR 19511/ NLAA
March 19,
2023
Rough cactus coral Florida Unit 89 FR 19511/ NLAA
March 19,
2023
Lobed star coral Florida Unit 89 FR 19511/ NLAA
March 19,
2023
Mountainous star coral Florida Unit 89 FR 19511/ NLAA
March 19,
2023
Boulder star coral Florida Unit 89 FR 19511/ NLAA
March 19,
2023
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Effects of the Action: marine mammals, sea turtles, and fish

NOAA determined that five species of marine mammals, five species of sea turtles, and five species of
fish listed under the ESA may occur within the action area. The potential routes of effect of the
proposed action to these species include disturbances from human and vessel activities, entanglement,
vessel strikes, and water quality degradation, as well as potential beneficial impacts from restricting
recreational activities in certain areas of FKNMS, improvements in water quality, and protection of
marine habitat.

ROUTE(S) OF EFFECT TO ESA-LISTED SPECIES:

Disturbances from human and vessel activities

When NOAA-authorized vessels transit throughout the sanctuary, a minor acoustic disturbance from
engine noise is a potential impact on marine mammals, sea turtles, and fish. If any listed species were
to be within close enough proximity to a vessel, the interaction could result in a response ranging from
no reaction to a startled reaction that leads to a rapid fleeing from the area. Sea turtles, whales, and fish
usually avoid human activity. As a result, the most likely effect from this interaction would be a
moderate to high energy avoidance behavior resulting in the animal temporarily leaving the immediate
area unharmed. This disturbance would be brief and is not likely to significantly impact the organism’s
ability to feed, reproduce, or avoid predators. In addition. noise and recreational activity levels during
the next five to 10 years are expected to remain similar to current levels. Listed species within portions
of the sanctuary with vessel traffic are likely familiar with the current levels of recreational and
operational activities. Therefore, future human activity is unlikely to cause listed species to avoid or
abandon habitat within the action area.

Human and vessel disturbances would be minimized because many portions of FKNMS restrict human
activity within areas that provide important habitat for listed species. As described below, under
“Protection of marine habitat.” the level of protection would increase if the sanctuary is expanded and
new regulations are implemented. Current and proposed revisions to include the new or expanded idle
speed no wake, no motor, and no entry marine zones would limit noise and disturbance from vessel
activities. In addition, disturbances from recreational use would be minimized because many
management plan activities involve educating the public about and promoting the responsible use of
sanctuary resources. These public outreach and educational activities would help ensure that the public
is aware of the need to avoid or minimize disturbing listed species.

In summary, human and vessel disturbances within FKNMS would be insignificant or discountable
given that noise from recreational or operational activity would be of limited duration, NOAA-
authorized vessels would follow best management practices, disturbed individuals could move to
adequate suitable habitat nearby, and public outreach efforts would help minimize any negative effects
from public use. The proposed action would also result in beneficial impacts because human activity
would be restricted within portions of the sanctuary, particularly those arcas known to be used by these
listed species.

Entanglement
Entanglements can create physical damage to an animal through constriction which can partially sever

limbs or flippers, create penetrating injuries, and can potentially immobilize an animal (Andersen et al.
2008; Parga 2012). If an entanglement is severe enough, it may also result in drowning. The potential

7
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for entanglement could occur if a listed species encounters mooring buoy lines, or during the
implementation of management plan activities that require long line attachments, such as some field
research and restoration activities. The risk of entanglement is greater for marine mammals and sea
turtles than fish due to their movements and size. Nonetheless, the likelihood that any listed species
would come in contact with a NOAA-authorized vessel or other FKNMS gear would be highly
unlikely based on the species distribution and abundance within the action area, adherence to ONMS
best management practices that include maintaining a watch for listed species around research vessels,
and termination of some operations if listed species are observed (Appendix L of the final EIS includes
a full description of best management practices). Therefore, NOAA has determined that the likelihood
of an entanglement of a listed marine mammal, sea turtle, or fish species would be discountable.

Vessel strike

ESA-listed vertebrates that collide with vessels could be injured or killed by the vessel strike. The risk
of a collision is greater for marine mammals and sea turtles than fish due to their movements and size.
Nonetheless, NOAA determined that the proposed action would result in an unlikely potential for
vessel strikes because of the relatively few NOAA-authorized vessel trips that would occur each year.
The sanctuary expansion could result in a small increase in vessel traffic within the proposed expanded
area as a part of NOAA’s regulatory enforcement, research, and educational activities. NOAA-
authorized vessels would follow standing orders imposed by ONMS management (Appendix L of the
final EIS includes a full description of best management practices) to minimize impacts on resources,
particularly sea turtles and marine mammals, within the sanctuary and while transiting between sites or
from/to shore. These standing orders include keeping a sharp lookout, staying at the helm, and
maintaining a cautious distance from whales. Due to the implementation of best management practices,
the lack of previous collisions between NOAA-authorized vessels and listed species during the past
several decades, and a similar level of vessel traffic within the foreseeable future, the potential for the
proposed action to result in vessel strikes with listed species is extremely unlikely and discountable.
In addition, NOAA (FKNMS) has agreed to follow NMFS’ Vessel Strike Avoidance Measures (May
2021"), which will further reduce the risk of a vessel interaction with protected species.

Changes to water quality
The proposed action could result in both adverse and beneficial impacts to water quality. Adverse

impacts could occur if a listed species comes into contact with waste or discharge from NOAA-
authorized vessels. Possible pollutants which could pose a risk to listed species include (but are not
limited to) oil, fuel, detergents, and hydraulic fluid. In order to minimize the likelihood of a listed
species coming into contact with waste or discharge from NOAA’s vessel activities, FKNMS staff
would adhere to discharge protocols and U.S. laws and regulations that implement the International
Convention for the Prevention of Pollution by Ships, widely known as MARPOL 73/78. Sanctuary
staff would also follow NOAA guidance for vessel operations in the presence of marine protected
species, which include: to follow the NOAA Small Boats Policy (NOAA Administrative Order 209-
125), USCG requirements, for example: avoid discharge of ballast water in designated critical habitat,
avoid cleaners with nonylphenols, use anti-fouling coatings, and clean hull regularly to remove aquatic
nuisance species. These best management practices greatly reduce the risk of a spill or leak (Appendix
L of the final EIS includes a full description of best management practices). Based on NOAA’s use of
the best management practices and the protocols mentioned, as well as the low likelihood of a spill,

! https://media.fisheries.noaa.gov/2021-06/Vessel Strike Avoidance Measures.pdf?null
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NOAA has determined that the likelihood of a listed species coming into contact with waste or
discharge from FKNMS vessels would be very low — particularly because the ESA-listed species are
sparsely distributed throughout the action area and are limited in abundance. Therefore, the impacts of
changes to water quality on ESA-listed species would be insignificant.

The proposed action would also result in beneficial impacts from water quality and habitat
improvements. The sanctuary’s management activities include removal of derelict vessels that may be
leaking pollutants (e.g.. oil, fuel, detergents) and enforcement of current regulations that restrict certain
discharges in the sanctuary. In addition, all action alternatives would update regulations, such as the
restrictions on cruise ship discharges and new derelict vessel regulations, to further minimize the
potential for pollutants to enter the sanctuary. Therefore, the proposed action would have a beneficial
impact on listed species.

Protection of marine habitat

Marine habitats would continue to be protected under the no action alternative. Additional habitat
would be protected under all action alternatives other than alternative 1 (no action). For example,
certain activities that could degrade the quality of marine habitats would be restricted to varying
degrees under all action alternatives, and the permitting process would help to ensure that the impacts
from any activities that could harm sanctuary resources would be minimized. In addition, habitat
disturbances from recreational use would be minimized because many management plan activities
involve educating the public about and promoting the responsible use of sanctuary resources
(Appendix A of the final EIS includes a revised management plan). These public outreach and
educational activities would help ensure that the public is aware of the need to avoid or minimize
impacts to listed species and their critical habitats. Therefore, the proposed action would have a
beneficial impact on listed species by protecting habitat used by listed species.

Effects of the Action: Invertebrates

NOAA determined that eight species of invertebrates listed under ESA may occur within the action
area. Potential adverse impacts to these species include direct disturbances and degradation of water
quality. Potential beneficial impacts to these species include protection from direct disturbances and
improvements in water quality.

Direct disturbances

Listed corals and the queen conch could be affected by some sanctuary management activities that
would directly disturb immobile invertebrates, such as buoy and navigational signage installation.
Though highly unlikely, corals could be directly disturbed by the installation of mooring buoys.
However, direct impacts to coral and hardbottom would likely be avoided because sanctuary staff
would select locations to place buoy anchors or navigational signage that include bare bottom (sand)
substrate to limit any possible adverse disturbances to listed species or other immobile species. The
proposed action does not include relocation of queen conch and sanctuary management activities (e.g.,
buoy and navigational signage installation) will avoid adverse effects to queen conch during site
selection and installation.

Other physical direct disturbances to listed invertebrate species could occur from recreational
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activities, such as boating and diving. Such activities would be limited in frequency and duration. In
addition, disturbances from recreational use would be minimized because many management plan
activities involve educating the public about and promoting the responsible use of sanctuary resources.
These public outreach and educational activities would help ensure that the public is aware of the need
to avoid or minimize disturbing listed species. Based on the negligible potential for direct disturbances
and the implementation of public outreach activities, NOAA determined that the potential adverse
impacts to listed invertebrates is discountable.

As described above, human and vessel disturbances would be minimized because many portions of
FKNMS restrict human activity within areas that provide important habitat for listed species. This
level of protection would increase if the sanctuary is expanded and additional regulations are
implemented. Therefore, the proposed action would also result in beneficial impacts to listed
invertebrate species.

Indirect Disturbances: Live Rock Aquaculture

The proposed action would retain the existing FKNMS regulations, which currently prohibit removal
of, injury to, or possession of coral or live rock, or harvesting, or attempting to harvest, any live rock
from the sanctuary (15 C.F.R. § 922.163(a)(2)). There is an exception to this prohibition for live rock
aquaculture activities permitted under the Magnuson-Stevens Fishery Conservation and Management
Act (MSA) regulations at 50 C.F.R. part 622 or permits/licenses issued by the Florida Department of
Agriculture and Consumer Services (FDACS) for live rock aquaculture activities in state waters of the
sanctuary. However, NOAA recognizes that greater FKNMS oversight of these activities is needed. As
such, the updated management plan includes an activity to develop a memorandum of agreement /
understanding with the state of Florida and National Marine Fisheries Service for management and
permitting of live rock aquaculture activities in the sanctuary. Through such an MOU, greater
coordination of these activities including the potential for additional permit/license conditions to
protect sanctuary resources, which include ESA-listed species and designated critical habitats.

This change to coordination of live rock aquaculture activities would have an indirect beneficial
Impact on listed corals.

Changes to water quality

Maintenance and other management activities may affect water quality and habitat quality for sessile
invertebrates that cannot move to avoid localized plumes of pollutants. Potential negligible adverse
impacts could result from installation of mounting hardware for mooring buoys. These activities may
cause localized and temporary increases in water turbidity during the installation process. Grounded
vessel removal may also have a temporary adverse impact on a small area of ESA-listed invertebrates
because there is the potential for chemical seepage and habitat disturbance during the removal and, if
needed, remediation processes. These activities could also result in a slight temporary increase in
turbidity in and near the site. To minimize impacts, NOAA would work with the towing and salvage
industry to develop a suite of guidelines and best management practices and apply the current general
permit to certain towing and salvage operations. Based on the small amount of area that could
experience a localized temporary decrease in water quality, NOAA determined that the potential
impacts to listed corals and queen conch from temporary degradation in water quality is
discountable.

As described above, the proposed action would also result in beneficial impacts to water quality from
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the removal of derelict vessels that may be leaking pollutants and enforcement of current regulations
that restrict certain discharges in the sanctuary. In addition, all action alternatives would update
FKNMS regulations to further minimize the potential for pollutants to enter the sanctuary, including
updating the restrictions on cruise ship discharges and adding a new regulation pertaining to derelict
vessels. Therefore, the proposed action would have a beneficial impact on listed invertebrate species.

Protection of habitat and benthic sessile listed species
As described above, marine habitats would continue to be protected under the no action alternative,

and additional habitat would be protected under all action alternatives. For example, certain activities
that could degrade the quality of marine habitats would be restricted and the permitting process would
help to ensure that the impacts from any activities that could harm sanctuary resources would be
minimized. In addition, habitat disturbances from recreational use would be minimized because many
management plan activities involve educating the public about and promoting the responsible use of
sanctuary resources. These public outreach and educational activities would help ensure that the public
is aware of the need to avoid or minimize impacts to habitat for listed species.

Specifically, the proposed action includes a new Restoration Area zone type which is designed to
facilitate the restoration of coral reef species including ESA-listed species. The preferred

alternative includes eleven Nursery Restoration Areas that would encompass existing permitted
nursery areas and provide the highest level of protection to sensitive corals and other organisms while
they are being propagated. Nursery Restoration Area regulations would prohibit fishing, anchoring,
and discharges and would require that vessels remain in transit through the area. The final preferred
alternative includes four Habitat Restoration Areas that would protect sites where active transplanting
and restoration activities are ongoing. Regulations in these areas would prohibit fishing, anchoring, and
discharges, however allow for access and educational opportunities.

Based on the above, the proposed action would have a beneficial impact on listed species
(particularly, listed corals) by protecting habitat used by listed species.

Routes of Effect to Critical Habitat

NOAA determined that critical habitat for two species of sea turtle (one proposed), one species of fish,
and seven species of invertebrates (all coral reef species) occur within the action area. More specific
details are included for each below.

For FKNMS management/field activities, the evaluation is the same for all species and is discussed
here. As part of NOAA’s management responsibilities for FKNMS, NOAA conducts routine field
activities in sanctuary waters and in vessel transit routes to the sanctuary. Field activities aim to further
resource protection goals, promote stewardship among local stakeholders, and educate the public and
research community on the sanctuary. When conducting field activities, NOAA operates all small
boats in accordance with all NOAA Small Boats Policy (NOAA Administrative Order 209-125) and
complies with all NMFS regulations regarding interactions with protected species and habitats. NOAA
also implements self-imposed best management practices and standing orders to minimize impacts on
sanctuary resources, including living marine resources, seafloor habitat, and cultural and historical
resources. We believe the designated critical habitat within the action area may be affected, but not
likely adversely affected by the proposed action.

11
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For Green sea turtle proposed critical habitat, the proposed essential features are present in the project
area: the benthic foraging/resting essential feature from the mean high water line to 20 m depth, and
underwater refugia and food resources (i.e., seagrasses, macroalgae, and/or invertebrates) of sufficient
condition, distribution, diversity, abundance, and density necessary to support survival, development,
growth, and/or reproduction. We believe that the proposed action would either have an insignificant
or beneficial effect to proposed Green sea turtle critical habitat. Throughout the Florida Keys, Green
sea turtles may be found on beaches nesting or hatching or transiting and foraging in open water. The
proposed action would be mostly beneficial to reduce negative effects from commercial activities and
disturbance of nesting beaches. Specifically, the proposed action includes expanded protections at
two of the three known green sea turtle nesting sites (Boca Grande Key and Woman Key Wildlife
Management Areas) and maintains protections at the third known green sea turtle nesting beach
(Marquesas Keys Wildlife Management Area) in FKNMS and the Florida Keys National Wildlife
Refuge Complex. In addition, the proposed action includes a new idle speed no wake zone in an
internationally important Green sea turtle sea grass and mixed hardbottom foraging site (Marquesas
Turtle Wildlife Management Area).

For Loggerhead sea turtle critical habitat. the following physical or biological features essential for the
conservation of the species (“essential features™) are present in the LOGG-N-19 unit found in FKNMS
including nearshore reproductive habitat, concentrated breeding habitat, and constricted migratory
corridor habitat. We believe that the proposed action would either have an insignificant or beneficial
effect to Loggerhead sea turtle critical habitat. Loggerhead sea turtles may be found on beaches
nesting or hatching or transiting and foraging in open water. The proposed action would be mostly
beneficial to reduce negative effects from commercial activities and disturbance of nesting beaches.
Specifically, the proposed action includes expanded protections at two of the three known Loggerhead
sea turtle nesting sites (Boca Grande Key and Woman Key Wildlife Management Areas) and
maintains protections at the third known Loggerhead sea turtle nesting beach (Marquesas Keys
Wildlife Management Area) in FKNMS and the Florida Keys National Wildlife Refuge Complex.

For Nassau grouper critical habitat, the following physical or biological features essential for the
conservation of the species (“essential features™) are present in the units found in FKNMS: (1)
nearshore to offshore areas necessary for recruitment, development, and growth of Nassau grouper
containing a variety of benthic types that provide cover from predators and habitat for prey. and (2)
marine sites used for spawning and adjacent waters that support movement and staging associated with
spawning (89 FR 126). Specifically, the proposed action maintains and expands protections at Riley’s
Hump in the Tortugas South Ecological Reserve (name change in the proposed action to Tortugas
South Conservation Area). This zone and its expansion could support a remnant aggregation of a
depleted historical aggregation, or a new aggregation that is being formed by individuals which have
settled and matured in the area. We believe that the proposed action would either have an insignificant
or beneficial effect to Nassau grouper critical habitat, therefore we’ve made a may be affected, but not
likely adversely affected determination.

For coral reef critical habitat (Table 2), the following physical or biological features essential for the
conservation of the species (“essential features™) are present in the units found in FKNMS include sites
with a complex combination of substrate and water column characteristics that support normal
functions of all life stages of the corals, including reproduction, recruitment, and maturation. The
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proposed action proposes to maintain, expand, and create new marine zones specifically designed to
protect ESA-listed coral reef species and their critical habitat. For example:

1) Turtle Rocks, a proposed new Sanctuary Preservation Area is designed to protect important
nearshore, interconnected habitats within the Upper Keys including individual and aggregated
patch reefs, seagrass beds and shallow hardbottom communities. High relief coral reef habitats
in this area historically contained large populations of ES A-listed staghorn, elkhorn, and star
corals.

2) Four existing marine zones within are proposed to be expanded to include coral reef habitat at
deeper depths. Two of these zones are regulated as transit only areas (the most protective zone
regulations within FKNMS) and two are regulated as Sanctuary Preservation Areas.

3) Existing and proposed updated regulations within Sanctuary Preservation Areas: prohibited
activities include discharging any material except vessel cooling water; collecting, injuring, or
possessing any living or dead organism (including coral); and anchoring. No anchoring is a
proposed new restriction included in the proposed action and is intended to provide greater
protections to the benthic habitat, including coral reef critical habitat, within Sanctuary
Preservation Areas.

4) The proposed action includes a new Restoration Area zone type that is intended to facilitate and
support coral reef restoration activities throughout the Florida Keys. See the ESA-listed section
above for more information about this zone type.

We believe that the proposed action would either have an insignificant or beneficial effect on critical
habitat for ESA-listed corals, therefore we’ve made a may be affected, but not likely adversely
affected determination.

Conclusion

NOAA reviewed the proposed action for its impacts to ESA-listed species and their
designated/proposed critical habitat, as described in the attached FEIS. NOAA determined that 23
ESA-listed species and critical habitat for ten species (one of which is proposed) under the jurisdiction
of NMFS may occur within the action area (see tables 1 and 2 above and FEIS Appendix H). NOAA
concluded that the proposed action would result in beneficial. insignificant. or discountable impacts to
these listed species and designated/proposed critical habitat for the following reasons:

1. Disturbance, vessel collision, and entanglement is highly unlikely due to NOAA’s
implementation of best management practices and the relatively low level of vessel activity that
would occur within the sanctuary.

2. Noise and disturbances from recreational or operational activity would be of limited duration,
human activity would be restricted within several portions of the sanctuary, and management
activities and outreach would help to reduce disturbance.

3. The proposed action would result in beneficial impacts because marine habitats would continue to be
protected under the final preferred alternative. The final preferred alternative also includes new or
expanded marine zones to specifically target additional protections for critical habitat and ESA listed
species, specifically Green and Loggerhead sea turtles, coral reef species, and Nassau grouper.
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Examples are provided in the above critical habitat section. Based on the above information, NOAA
finds that the proposed action may affect, but is not likely to adversely affect ESA-listed species and
designated/proposed critical habitat under NMFS jurisdiction.

We have used the best scientific and commercial data available to complete this analysis. We request your
concurrence with this determination.

Please be advised that the FEIS is still in internal clearance, however if requested, we could share
a pre-clearance version; and can offer a briefing presentation to any interested staff. The DEIS is
available at https://floridakevs.noaa.gov/blueprint/documents.html. If you have any questions,
please contact Wilamena Harback (ONMS Environmental Compliance Coordinator) at
wilamena.harbacki@noaa.gov or Beth Dieveney (FKNMS Policy Analyst) at

beth.dievenev(@noaa.gov regarding this consultation request.

Sincerely,

N Sy, ——

Sarah Fangman

Superintendent

Florida Keys National Marine Sanctuary
Office of National Marine Sanctuaries

Attachment A: Summary of alternative components (see below).

Attachment B: Relevant references excerpted from the final EIS

Attached file: KMZ file of the interim final rule sanctuary boundary and marine
zone boundaries (file attached to email)
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Attacl tA:S

y of changes between 2019 preferred alternative and 2024 updated action

Table 1: Summary of Alternative Components

: ing T  Alternative 3 (draft EIS preferred) Final Preferred Alternative
(S::::::)‘T; ¥ Alt. 1 (no action) &‘:;s':l‘:g Houndany ATEA Tonuge Same as Alternative 3 (draft EIS preferred)

3,800 sq miles

4,539 sq miles

Sanctuary-wide regulations
{Section 3.2)

Alt. 1 (no action)

Update 4 exusting

Update 3 existing

Propose 4 new Propose 3 new
Marine zone boundaries Alt. 1 (noaction) 57 98 total sones Y P,
{Seetion 3.3) ol sk 1144 5q miles 1081 sqmiles
1033 sq miles # 3

Additional marine zone
regulations ( Section 3.4)

Alt. 1 (no action)

Eliminate 2 exceptions

Upclate 2 existing

Apply more protective regulations than
Altemative 2 (e.g., greater number of
no entry areas)

Eliminate 2 exceptions

Update 2 existing

Zones are similar to Altemnative 2 and 3 in level
of additional protection and area

included

Mansgement plan (Section 3.5
and Appendix A)

Alt. 1 (no action)

New proposcd management plan

New proposed management plan with minor
edits ncluding 6 priority areas and
greater specificity

1. Marine zone numbers and area calculations include Great White Heron and Key West National Wildlife Refuges.
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Table 2. Sﬁ-wide mﬁ'oﬂx Summi of alternatives

321
Live rock

No Action:
Current regulation, 15 C.F.R. § 922.163(a)2)(i1):
Prohibits harvesting, ormmptmgw)nrvest,nnyhve
rock from the dless of
whﬂehkmﬁ’om)mylwemckwxﬂunﬂ\emwy
exceptasnud\onzedbyapﬂmnforwpmmor
harvest from aq in the E:
Economic Zone, muedbymeNaumalene
Fisheries Service p to regulations
under the lslwryMamgananle,oru
authonzedbyﬂuapplmblesmeammyo
Jurisdiction within the y for live
roekcdhn‘cdmsmcsuhnexgedlmdslﬂsedﬁmnﬂn
state of Florida,
to appli

ble state law.

Retain exlmng regulalmn, and dcvelop a

g with the
state of Flondn and National Marine Fisheries
Service for t and permitting of live rock
aquaculture activities in the sanctuary. This isa
management plan activity; see Section 3.5 for
details.

Same as Alternative 3 (2019
draft EIS preferred)

No action:

Current regulation, 15 C.F.R. § 922.163(a)(4): Prohibits.
(1) Discharging or depositing, from within the boundaries|
of the sanctuary, any material or other matter, except (B))
water generated

by routine vessel operations (¢.g., deck wash down and
graywater as defined in section 312 of the FWPCA),
excluding oily wastes from bilge pumping.

Prohibit discharge of any material or other matter
from a cruise ship except clean vessel engine
cooling water, clean vessel generator cooling water,
vessel engine or generator exhaust gas, clean bilge
water, or clean anchor wash water.

Modified Alternative 3:
Prohibit discharging or
depositing any material or
other matter from a cruise
ship, except cooling water,
within the boundary of the

2

323
Shoreline

slow speed

No action:

Current regulation, 15 C.F.R. § 922.163(a)(5): Prohibits
(iit) Except in officially marked channels, operating a
vessel at a speed greater than 4 knots or in a manner
which creates a wake:

(D) within 100 yards of residential shorelines.

Same as Alternative 1

Same as Alternative 1
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N e A temporary regulation to be in effect for up to six
324 vt regulation, 15 C.F.R. § 922.165: A temporary mg?g;s (130 days), with one six month (additional | Similar to Altemative 3 with
Emergency regulation to be in effect for up to 60 days, with one 60- 186:dsy) SISO . G additional details Including
regulation day extension. Eliminate zone specific emergency specific categories for
regulations. application and sets out
process for implementation
Eliminate the survey/inventory, research/recovery,
and deaccession/transfer of historical resources
No action: permit categories and replace them with a single
The current permit categories for activities involving arn Ch{i'lOlOglell research .peerlt category)l.ha( is
historical resources include survey/inventory of ¢ with the and p C
= historical resources, research/recovery of historical implemented by Chapter 1A-32, Florida S G s
325 resources, and deaccession/transfer of historical Administrative Code, for ) . ame as Alternative 3 (20
Historical FESOUNCEs, Archaeological Research on State Lands in Florida. | draft EIS preferred)
resources
E'S;zglol;":nol explicitly regulated unless such action Frohibit the feeding of fish; sharks or.cther maring ibi i i
326 LY S R Togh e species from any vessel and/or while diving. Prohibit attracting or feeding
Fish feeding results in discharge, or destruction, loss, or fish, including sharks, or
Injury to a sanctuary resource. other marine species from
any vessel and/or while
diving.
Prohibit anchoring, mooring, or occupying a vessel
327 at risk of becoming derelict, or deserting a vessel
Vessel No action: aground, at anchor, or adrift in the sanctuary.
grounding, Currently not explicitly regulated unless such action Prohibit leaving harmful matter aboard a Same as Altemative 3 (2019
deserted vessels, | results in discharge, alteration to the seabed, or grounded or deserted vessel in the sanctuary. draft EIS preferred)
and abandoning | destruction, loss, or injury to a sanctuary resource.
gear
4
Require vessels over 65" length overall to use large
328 vessel designated FKNMS mooring buoys. Require | Same as Alternative 3 (2019
Large vessel No action: vessels under 65” length overall to use small draft EIS preferred) and
mooring buoy Currently not regulated. designated FKNMS mooring buoys. includes an upper size limit
of 100" length overall
329 No atticn: Prohibit overnight use of FKNMS mooring buoys,
Ovemight use of ; exoept Same as Altemnative 1
mooring buoys Currently not regulated. for safe harbor.

Table 3. Additional marine zone regulations: Summary of alternatives

Notes: The marine zone where each regulation would apply is in bold.
Subaction | ‘Alternative 1: No action (status quo) Alternative 3 (2019 draft EIS preferred) Final Preferred
Alternative

No action:

Operating a p 1w ft, operating an airboat, or
341 water skiing are prohibited within the marine portions ofthe | Create a *notch” in Key West National Wildlife
Motorized Great White Heron and Key West national wildlife Refuge to allow passage of personal watercraft around | Same as Alternative 3
personal refuge management areas. 15 marker "G13” but on the inside of marker "G WR5" (2019 draft EIS
iteraatt CFR §922164(b)(2) preferred)
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No action:
For access to Tortugas Ecological Reserve North, access permits
must be requested at least 72 hours but no longer than one month
before the date the permit is desired to be effective. 15CFR §
922.167(b)1) and
The following activities are prohibited within the ecological
reserves: entering or lcavmg the Tortugas North area witha valid
342 access permit issued pursuant to §922.167 without notifying Remove the current requirement for requesting
Tortugas North FKNMS staff at the Dry Tortugas National Park office by access permits to Tortugas Ecological Reserve
Ecological lephone or radio no less than 30 minutes and no more than 6 North no longer than one month before the date of
Reserve access hours before entering and upon leaving the the permit. Remove the requirement to notify N
permits Tortugas Ecological Reserve. 15 FKNMS before entering and upon leaving sl
CFR §922.163(d)1)(viii) Tortugas Ecological Reserve North. 2‘227‘5‘23&% 4
preferred)
343 No action: ) )
Catch and Allow exception for catch and release fishing by trolling in the Remove the exception for catch and release fishing
release fishing Conch Reef, Alligator Reef, Sombrero Reef, and Sand Key by trolling in the Conch Reef, Alligator Reef, Same as
by trolling in SPAs. 15 CFR. § 922.164(d)(1){iii) Sombrero Reef, and Sand Key SPAs. Alternative 3
four SPAs (2019 draft EIS
preferred)
No action:
Castnet permits are issued for and valid in all SPAs where fishing
is prohibited (with exceptions noted above for catch and release in
344 :::::Lgo;fkl;n]g:v: ’scs::l:ya::m year. Hair hook permits. | gy inate, over a three-year period, the practice of | Same as
Bait fishing i Pegrcn . N . issuing permits that allow capture of baitfish from | Altemative 3
permits A(:'Isintor SPAs, where fishing is prohibited (with exceptions within the SPAS. (2019 draft EIS
B preferred)
6
above), are issued for October 15 through April 15, and only allow fishing
from 5:00 a.m. until 10:00
am. daily.
No action:
345 Current regulations do not include specific marine zones that regulate or
Restricted accessin | restrict the number of users that can access an area or marine zone Restrict user access in Carysfort, Same as
select SPAs at any one time, Sombrero, and Sand Key SPAs Alternative |
Table 4. M: Areas: S y of alf

Summary of prohlblwd activities - Key Largo and Looe Key: Taking coral, marine invertebrates, plants, rocks, or other material (except lobstering and stone crab

fishing are allowed); oolleamg tropical fish; fishing with wire fish traps or other bottom equipment; and fishing wn.h or while carrymg spearguns.
g an airboat, water skiing;

Summary of prohibited activities - Key West and Great White Heron national wildlife refuges: Op g ap t op
and landing recreational aircraft. However, there are some exce tions for personal wsler ion i i

Total zones

(sq miles)

Total area: Looe Key and Key Largo

153.68

153.68

153.68
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Prohibited activities:
Removing, taking, spearing, or otherwise damaging any
coral, marine invertebrate, plant, soil, rock, or other

Regulations applied to material Existing regulations applied and No anchoring
Key Largo and Looe Key taking tropical fish certain fishing gear types Same as
Spearfishing Altemnative 1

Total area: Key West and
Great White Heron NWR | 656.21 656.21 656.21

e 0 Prohibition for operating airboat, water skiing and a
R lied to Pr on for operating a personal watereraft (PWC), small area ofrcli':t:' fo:'?’SWC operation amurll'xsd the Same as

NWR portions airboat, or water skiing *G13" marker Altenative 3

Table 5. Conservation Areas: Summary of alternatives
Summary of prohibited activities: Discharging any material except vessel cooling water; collecting, injuring, or possessing any living or dead organism; anchoring
(except in Western Sambo where anchoring is allowed shoreward of the reef tract); and entering except for continuous transit without interruption (except in Western

Sambo where entering is allowed).

{ al special use . o ;
Ecological reserves/special use Alternative 1 (status quoy Alternative 3 2019 draft | inal Preferred Alternative
EE R T R EIS preferred) ‘

Total zones 7 9 6
Total avex (% miler) 193 85 20321 21311
< Transit only Except Westem Sambo which has 2 . Same as Alternative 1 and:
Regulations applied SPA regulations applied Same as Alternative 1 no anchor in the offshore
portion of Western Sambo
8
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